Please Route to: 


THE 
INSURANCE LAW JOURNAL 


ESTABLISHED 1872 


Advance Digest of Full-Text Decisions 
currently reported in the 
CCH INSURANCE LAW REPORTING SERVICE 


Fire and Casualty @ Negligence @ Life, Health and Accident @ Automobile 


No. 30 July 25, 1939 


EFFECT OF PROVISION VOIDING POLICY IF 
INSURED IS OTHERWISE INSURED 
BY THE SAME COMPANY 


In Cole v. Atlanta Life Insurance Company (f 500,551) the 
Court of Appeals of Tennessee construed the following provi- 
sion of a life insurance policy: “OTHER INSURANCE. This 
policy shall be void if there shall be in force upon the life of the 
insured a policy previously issued by this Company, unless 
the first issued contract contains an endorsement signed by the 
President, Vice-President or Secretary authorizing this policy 
to be in force at the same time. The Company shall not be 
presumed or held to know of the existence of any previous 
policy, and in such case the issue of this policy shall not be 
deemed a waiver of this provision.” 


Issuance of Second Policy 


The complainant, the sister of the insured, procured a policy 
on the life of the insured in 1936, and paid all the premiums on 
this policy. In June, 1937, the insured herself applied for and 
obtained the policy sued on in the present case, on which she 
paid all of the premiums. The complainant was the beneficiary 
in this policy as well as in the one procured by herself. Neither 
sister, so far as appeared, knew of the other’s action. The in- 
sured died August 3, 1937. The defendant insurer paid the 
proceeds of the first policy to the complainant, but refused 
aes on the policy in suit, contending that the quoted clause 

arred liability, since the first policy, so far as appeared, con- 
tained no endorsement. 


Construction of Policy Provision 

By the policy provision relied upon by the insurer, it ap- 

eared that the insurer did not intend to be bound in the first 
instance by the mere issuance of a second policy; that it re- 
served the right to investigate after the policy had been issued 
in order to ascertain whether a previous policy had been is- 
sued, and if so, whether the second policy would be accepted 
and the required endorsements made on the first policy. In 
other words, it was left entirely in the discretion of the execu- 
tive officers of the company as to whether they would treat 
both policies as being in force. 


Liability of Insurer 


The officials of the insurer were entitled to a reasonable time 
in which to make an appropriate investigation with a view of 
ascertaining the facts and exercising their discretion with re- 
spect thereto. If it was decided not to accept the second policy 
and make the required endorsement on the first, the insured 
should have been notified of that fact, the collection of premi- 
ums stopped, and, in the absence of fraud, those collected re- 
turned. Absent such action, the insured was warranted in 
believing from the fact that the defendant was regularly col- 
lecting premiums that the policy was in force and effect. 
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% NEGLIGENCE * 
(Other than Automobile) 


Stores and Shops.—The plaintiff, while a customer in the 
store of defendant, was struck and injured by a swinging 
door located between a large room, provided by the defend- 
ant for the convenience of its customers, and a toilet com- 
partment. A verdict for the defendant was rightly directed 
as the evidence did not warrant a finding, in accordance 
with the plaintiff's contention, that a spring on the door 
that struck the plaintiff was defective by reason of rust on 
the hinge. (Callaghan v. R. H. White Co., Mass. Supreme 


Jud. Ct.). . . 400,600. 


Tripping Over Scale.—The plaintiff, a customer in the defend- 
ant’s store, sustained injuries when she tripped and fell over 
the platform of a weighing scale. The placing and main- 
taining of the weighing scale, so that sixteen inches of its 
platform extended out into the aisle, warranted a finding 
that the defendant was negligent. (Lombardi v. F. W. Wool- 


worth Co., Mass. Supreme Jud. Ct.).. .§ 400,598. 


Fall of Awning.—The plaintiff sustained personal injuries as 
the result of the fall of an awning erected by the defendant 
tenant on the defendant landlord’s building. The plaintiff’s 
complaint against the landlord was dismissed as a matter of 
law since the control of the outer walls by the landlord and 
the right to enter the premises for the purpose of making 
repairs did not impose a duty upon the landlord to inspect 
the manner in which the tenant had attached the awning to 
the store front. (Sherman v. Bruno, N. Y. App. Div.) 

{ 400,601. 


Icy Sidewalk.—The plaintiff sustained personal injuries as the 
result of a fall upon an icy portion of a sidewalk. On 
appeal the judgment for the plaintiff was reversed because 
it was not made clear to the jury that the only basis upon 
which the city would be liable in damages was in the event 
that the jury found that snow had been removed exposing 
an old, dangerous condition of ice, and that such dangerous 
condition had existed for a period of time that fairly charged 
the city with knowledge. (Galvano v. S. Klein, Inc., N. Y. 
App. Div.)...§ 400,605. 


Street Car Company’s Liability.—The plaintiff, a passenger on 
one of defendant’s street cars, was injured when the car 
stopped suddenly and he was thrown against a seat and 
onto the floor, The trial court properly directed a verdict 
for the defendant because the plaintiff did not sustain the 
burden resting upon him to prove that the movement of the 
vehicle was so far in excess of that ordinarily to be expected 
in normal operation as to lay a foundation for a reasonable 
inference of negligence. (Bray v. Boston Elevated Railway 
Co., Mass. Supreme Jud. Ct.).. .§ 400,597. 


Power Company’s Liability —The plaintiff granted to the de- 
fendant power company the right to construct its electric 
transmission lines over a strip of land two hundred feet in 
width. The plaintiff alleged that the defendant cut the tim- 
ber on the plaintiff’s land so that it was wholly worthless 
as logs or poles. As the action was tried as one in tort, the 
trial court properly granted the motion for nonsuit because 
the plaintiff failed to prove that any damage was suffered 
by reason of the alleged trespass. (Jones v. South Carolina 
Power Co., S. C. Supreme Ct.).. .{ 400,586. 


Steamship Company’s Liability —The infant plaintiff, a pas- 
senger on defendant’s steamship, was bitten by a dog be- 
longing to another passenger. The dog owner had taken 
the dog from the ship’s hold to the upper deck for exercise 
and had left the dog unattended and tied to the rail. The 
defendant was not liable because by turning the dog over 
to the owner, no agency relation was created that ren- 
dered the defendant responsible for the owner’s negligence 
in tying the dog to the rail. (Aquino v. Alaska Steamship 
Co., Wash. Supreme Ct.). . . § 400,609. 


County’s Liability—The infant daughter of the plaintiff was 


drowned in a vat maintained by the defendant county. The 
plaintiff sought to recover damages for her death under the 
doctrine of attractive nuisance. The trial court properly 
entered judgment of dismissal because a county is not liable 
in damages for injuries sustained in consequence of the 
negligent acts of its agents or employees, unless liability 
is created by statute. (Braissaird v. Webb County, Tex. Ct. 
of App.) .. .{ 400,590. 


Unlighted Vestibule.—The plaintiff, who had been visiting a 


tenant of the defendant, was injured when she fell down 
a flight of steps in an unlighted vestibule. The trial court 
properly entered judgment for the defendant as, from the 
mere fact that the relationship of landlord and tenant ex- 
isted between the defendant and the tenant whom the plain- 
tiff visited, the defendant did not become obligated to the 
tenant or to the plaintiff to keep the stairs lighted at night. 
(Heilbronner v. Scahill, Mass. Supreme Jud. Ct.) . . .] 400,595, 


Icy Platform.—The plaintiff sustained injuries when he slipped 


and fell upon entering the doorway of the defendant's ware- 
house, around which was alleged to be an accumulation of 
ice and snow. The trial court erred in not instructing the 
jury on the question of whether the plaintiff knew, or 
should have known, that ice or snow was on the ground or 
platform in and around the door of the warehouse, (Fort 


Worth & Denver City Ry. Co. v. Hambright, Ct. of Civil App. 
of Tex.)...§ 400,607. 


Street Repairs—Workmen under the defendant’s control re- 


moved bricks from under the steps leading to a store and 
placed the steps on loose bricks without fastening or brac- 
ing them. The plaintiff sustained injuries when the steps 
tilted, causing her to fall. Since adequate precautions were 
not taken, and the duty of keeping the street in a safe con- 
dition was neglected, the injury resulting imposed a liability 
on the city. (Brinkos v. City of McKeesport, Pa. Superior 
Ct.).. . J 400,584. 


Adequacy of Verdict.—Plaintiff was injured as the result of a 


fall while attempting to board defendant's street car. Where 
the evidence showed that medical expenses, the only ex- 
penses proved, amounted to $364, a verdict for $500 was not 


inadequate. (Patterson v. Pittsburgh Railways Co., Pa. Su- 
perior Ct.)...{ 400,585. 


X-Rays.—The plaintiff was requested by defendant's technician 


to assist in making an X-ray picture and, while so doing, 
was burned severely. While negligence could not be pre- 
sumed from the mere fact of the happening of the accident, 
it could be inferred from the attendant circumstances and, 
since no evidence was produced by the defendant, the un- 
usual injury to the plaintiff from apparatus wholly under 
the management of defendant’s agent supplied the unex- 
plained circumstances from which the jury was justified in 
finding as a fact that the operator was negligent. (Kelly v. 
Yount, Pa. Superior Ct.). ..{ 400,583. 


Defective Floor.—Plaintiff alleged that while trying out some 


dance steps on the concrete floor of the defendant’s dress- 
ing room preparatory to going upon the stage, her hee 
caught in a hole in the floor, and she fell and was injured. 
It was for the jury to determine whether the hole would 
have been open and obvious to a reasonably prudent person 
making such examination as he might be expected to make 
if he wished to ascertain the nature and perils of the prem- 
ises. (Keough v. E. M. Loew’s, Inc., Mass. Supreme Jud. Ct.) 
{ 400,596. 


Passenger Injured.—In an action to recover for personal i- 
juries, it was held that the space of nine inches and eleva- 
tion of five inches between the platform and car entrance, at 
a curve of the elevated tracks, did not constitute negligence 
in and of itself. (Morrison v. New York Rapid Transit Corp. @ 
N. Y. App. Div.) . . .{ 400,603. 


Paragraph ({) numbers refer to the full opinion texts In the CCH Insurance Law Reporting Service units. 
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Landlord and Tenant.—Plaintiff was employed as a waitress 
in a tavern owned by the tenant of the defendant. While 
behind the bar she fell and was injured at a place where a 
piece of tin was nailed over the flooring when her heel went 
through the wood part and her toe pressed down the tin. 
The fact that a man employed by the defendant to fire a 
furnace undertook to repair the floor did not render the 
defendant liable because the defendant had not authorized 
him to make any repairs. (Dovino v. General American Life 
Ins. Co., St. Louis Ct. of App.) { 400,594. 


Rainfall—The plaintiff alleged that decedent met his death 
under the wheels of a subway train operated by defendants 
as a result of slipping in a puddle of water near the edge of 
the station platform. The official record of the United States 
Weather Bureau showed that on the day of the accident no 
rain had fallen in the city until within a few minutes of the 
time of the accident. As against this record, the testimony 
of plaintiff’s witness did not raise an issue of fact, and the 


case should not have been submitted to the jury. (Schlacter, 
Admr. v. Dowling, N. Y. App. Div.).. .§ 400,606. 


Res Ipsa Loquitur.—The plaintiff recovered for the negligence 
of the defendant in selling to a distributor a bottle of soft 
drink containing maggots. The doctrine of res ipsa loquitur 
was applicable and the jury had the right to_believe that the 
system used by the manufacturer was not sufficient to pre- 
vent the presence of a foreign substance in the beverage. 
(Parr v. Coca-Cola Bottling Works of Charleston, W. Va. 
Supreme Ct. of App... .{ 400,587. (Blevins v. Raleigh Coca- 
Cola Bottling Works, W. Va. Supreme Ct. of App.) 

{ 400,588. The doctrine was also applicable where the plain- 
tiff purchased a soft drink of the defendant’s manufacture 
which exploded as he attempted to open it. (Auzene v. Gulf 


Public Service Co., Inc., La. Ct. of App.).. .§ 400,589. 


Oil and Sand Leases.—The plaintiff had a gravel lease upon 
property as to which the defendant had an oil and gas lease. 
The defendant entered upon the property for the purpose of 
drilling for oil and removed the sand pile, Plaintiff made a 
prima facie case of trespass by pleading and proving owner- 
ship of the sand and, therefore, did not need to plead and 
prove that defendant was guilty of negligence in moving 
and damaging the sand. (Shell Petroleum Corp v. Liberty 
Gravel & Sand Co., Inc., Tex. Ct. of App.). . . 400,592. 


Infants—The infant daughter of the plaintiff sustained injuries 
when she fell from the rear porch of premises leased from 
the defendant, The fall was alleged to have been caused by 
the negligence of the defendant in providing a porch ban- 
nister consisting of two horizontal rails without vertical 
pickets. The owner of the building was not negligent in 
failing to foresee that the parents would not protect their 
very young child against the danger of falling, (Guidry v. 
Hamlin, La. Ct. of App.).. .§ 400,593. 


Wrongful Death.—The defendant telegraph company was en- 
gaged in replacing certain poles along the right of way of 
defendant’s railroad. The body of plaintiff’s intestate was 
found crushed underneath a pole left on the embankment 
beside the railroad track. The verdict and judgment for the 
defendants were proper, since neither of the defendants 
could be held liable for the death of plaintiff’s intestate, a 
trespasser, upon the ground of negligence or nuisance. 
(McPheters, Admr. v. Loomis, Conn. Supreme Ct. of Err.) 

{| 400,591, 


Boarding Subway Train.—The plaintiff sustained personal in- 
juries while in the act of boarding defendant’s subway train. 
he evidence that there was a failure reasonably to control 

passengers emerging from the cars, if it was found that in 


the exercise of ordinary care there should have been such 
control because of the pushing and shoving by other pas- 
sengers, warranted a submission of the case to the jury. 


(Gramaglia v. City ; i 
1 iooeagia v- City of New York, N. Y. App. Div.).-. 


Pedestrian Injured.—The infant plaintiff, while on a public 


sidewalk, was struck by a cover of a cuttle opening to the 
roof of an adjoining dwelling owned and occupied by the 
defendant. A question of fact was fairly presented for con- 
sideration of the jury as to whether unusual velocity of the 
wind blew the lid from the roof, and whether the lid and 
curbing which it covered were properly constructed and 
maintained. (O’Hara v. Mullin, N. Y. App. Div.) . . . { 400,602. 


Contributory Negligence.—Where the plaintiff, after alighting 


from one of defendant’s trains, crossed in front of the train 
to a point between the tracks and was crushed between two 
trains moving in opposite directions, the issue of due care 
was for the jury to decide. (Snow v. Boston Elevated Rail- 
way Co., Mass. Supreme Jud. Ct.).. . | 400,599. 


Lurching Train.—Plaintiff’s intestate was forced to ride on the 


rear platform of defendant’s train and when the train gave 
an extraordinary and unusually violent jerk or lurch, de- 
ceased was thrown from the platform, receiving injuries 
which caused his death. Whether the jerk or lurch was 
unusual and violent and whether defendant failed to furnish 
a safe and secure place for deceased to ride coupled with 
other circumstances established by the evidence, presented 
a question of fact as to defendant’s negligence. (Trudell, 
Admx. v. N. Y. Rapid Transit Corp., N. Y. Ct. of App.)... 
{ 400,611. 


Last Clear Chance.—Plaintiff, while crossing the defendant’s 


tracks, slipped and her foot became fastened under the rail 
in such a manner that she could not extricate herself. Just 
before defendant’s engine reached the plaintiff she flung all 
of herself free except her left arm which was crushed, 
necessitating amputation. The evidence was sufficient to sup- 
port the verdict for the plaintiff and under the circum- 
stances the defendant was guilty of negligence under the 
last clear chance doctrine. (N. Y. Central R. R. Co. v. Thomp- 
son, Ind. Supreme Ct.).. . 400,608. 


Elevators.—The plaintiff sustained injuries as the result of a 


fall into an elevator shaft in the building owned by the 
defendant. The plaintiff opened the elevator door with a 
key the defendant had given her and felt for the elevator 
with her foot, and as she did this the door slid and she fell 
into the shaft. It was for the jury to say whether, under the 
circumstances, the plaintiff was guilty of negligence in the 
method she followed for ascertaining whether the elevator 
was in place or not. (Bender v. White, Wash. Supreme Ct.) 
{| 400,610. 


* LIFE x 


Misrepresentation.—Insured failed to disclose that she had 


been sent to a dispensary with a diagnosis of some disease, 
and that she had received treatments there for more than 
eleven months. The physician in charge of the clinic testi- 
fied that insured did not have the disease for which she had 
been sent there. Nevertheless, it was held that the ques- 
tions included in the application called for a full statement 
of the attendance of physicians, and the omission of in- 
sured’s treatments at the dispensary was a material mis- 
representation. (Coelho v. The Prudential Ins. Co. of America, 
N. Y. App. Div.) .. . 500,541. 


Fraternal Benefit Certificate.—The issue was whether decedent 


was a member of defendant association in good standing at 
the time of his death. Under its by-laws, defendant corpora- 
tion dealt with each subordinate branch as a unit, and not 
with the members of the branch as individuals. Since the 
local lodge of which decedent was a member had been dis- 
solved because of default in the payment of assessments, it 
was held that decedent’s beneficiaries had no right of action 
on his certificate. (Cuberka v. Pennsylvania Slovak Roman 
and Greek Catholic Union of the United States of America, 
Pa. Superior Ct.).. .] 500,544. 


Paragraph ({}) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Sound Health Clause.—Where an insurer does not rely on the Waiver.—The insured falsely stated that he had never been 


Insurable Interest.—In an 


sound health clause in a policy, but makes its own medical 
examination and thereafter issues the policy, it will be pre- 
sumed that the medical examination was satisfactory, and 
that by making such examination the company waived all 
future contentions as to the health of the insured at or prior 
to that time. (Wargovich, Ex’r v. Metropolitan Life Ins. Co., 
Pa. Superior Ct.).. .{ 500,549. 


Change of Condition.—After plaintiff had applied for insurance, 


and before the policy was issued, she submitted to an oper- 
ation which the jury found increased the risk of loss, It 
was held that during the interval there was a material 
change in plaintiff’s condition of which she was under a 
duty to inform defendant, and that her failure to do so 
constituted a defense to her action. (Gabbett v. Connecticut 
General Life Ins. Co., Mass. Supreme Jud. Ct.).. . 500,542. 


Due Date of Premiums.—Insured’s policy was dated May 13, 


but was not delivered until June 15. When suit was brought 
on the policy, the issue was as to the due date of premiums. 
It was held that the anniversary date of the policy and the 
specific due dates of subsequent premiums were controlling, 
in spite of the provision that the policy was not to become 
effective until the first premium was paid and the policy 
actually delivered. (Berry v. Prudential Ins. Co. of America, 
Tenn, Ct. of App.).. .§ 500,552. 


Loan Value.—After carefully considering whether by any fa- 


vorable method of calculation and contractual construction, 
plaintiff would be entitled to recover, the court concluded 
that when all premissive values had been applied on in- 
sured’s lapsed policies they were insufficient to maintain the 
policies in force to the date of insured’s death. (Burton v. 
Pyramid Life Ins. Co., Ark. Supreme Ct.) . . . { 500,550. 


Disability Benefits.—After insured had become totaily and per- 


manently disabled, and while there was no default in the 
payment of premiums, insured had the face amount of her 
policy reduced from $5,000 to $1,000. It was not until sev- 
eral years later that she learned that her policy contained a 
disability provision, whereupon she filed proof of claim. It 
was determined that insured’s claim for benefits was not 
affected by the reduction of the policy, for the reason that 
her claim had accrued prior to said reduction. (Drummond 
v. The Mutual Life Ins. Co. of N. Y., U. S. Dist. Ct., E. D. 
Mo.).. .§ 500,547. 


interpleader suit the evidence 
showed that the beneficiary named had provided a home 
and supported insured, and that when the insured became 
old enough to work, he in turn contributed to the bene- 
ficiary’s support and maintenance. The finding of the jury 
that the beneficiary had a reasonable expectation of receiv- 
ing pecuniary benefits from the continued life of the in- 
sured, even after his marriage, was held to be supported 
by the evidence, and it was held that an insurable interest 
was established in her favor. (Jackson v. Connecticut Gen- 


eral Life Ins. Co., Texas Ct. of Civ. App.). . .{ 500,538. 


Divorced Wife Lacks Insurable Interest.—Under the law of 


Texas a divorced wife does not possess, and cannot possess, 
as a matter of public policy, an insurable interest in the life 
of her former husband, (Metropolitan Life Ins. Co. v. Rich- 
ardson, U, S. Dist. Ct., W. D. La.). . .§ 500,553. 


Accidental Death.—The engineer of the train which struck 


insured testified that as the train rounded a curve, he saw 
insured sitting on the end of the ties with his knees up, his 
hands across his knees, and his head down on his hands. 
No motive appeared for insured to have taken his own life, 
and it was held that the question as to whether death was 
accidental was properly submitted to the jury. His position 
might reasonably have resulted from exhaustion or sudden 
indisposition, and defendant’s motion for judgment non ob- 
stante veredicto was denied. (Dixon v. Metropolitan Life Ins. 
Co., Pa. Superior Ct.).. . J 500,545. 


rejected for life insurance. The beneficiary undertook to 
establish waiver, alleging that the agent of the company 
had knowledge of the false statement. However, because 
the beneficiary failed to prove that the matter was within 
the scope of the agent’s duties, it was held that his knowl- 
edge was not imputed to the company, and that the trial 
court erred in refusing to direct a verdict for defendant. 
(Polatty v. Woodmen of the World Life Ins. Society, S. C. 
Supreme Ct.).. . 500,540. 


Accidental Means.—Insured died after fourteen of her teeth 


had been extracted in three minutes. Plaintiff alleged that 
death was due to shock, and sought to recover double in- 
demnity benefits. Distinguishing between accidental injury 
and injury caused by accidental means, the court held that 
death was not accidental within the meaning of the policy. 
(Adams, Adm’r v. Metropolitan Life Ins. Co., Pa. Superior 
Ct.).. .§ 500,546. 


Acceptance of Premium Payments.—In allowing a recovery on 


two allegedly lapsed group policies it was held that, by 

voluntarily accepting premium payments as much as sixty 
days past due, the insurer waived its right to insist that the 

rights of the insured had been forfeited, even though the 

circumstances were not such as to constitute a technical 

estoppel. (Hoffman v. Aetna Life Ins. Co., Ohio Ct. of App.) 
..§500 


y JJ. 


Assignment.—In consideration of a debt due, insured signed a 


statement, written in the receipt book by the agent, to the 
effect that if anything happened to him the proceeds of his 
policies should be paid to plaintiff. It was held that the 
writing, accompanied by delivery of the policies and the 
receipt book, was a valid assignment of two of the policies. 
A third policy had lapsed, and a new policy issued in its 
stead, but it was held that since the parties intended to 
assign the policy in force at the time, it was valid as an 
equitable assignment. (Podzunas v. The Prudential Ins. Co. 
of America, Conn. Supreme Ct. of Err.) . . . [ 500,554. 


Reinstatement.—For the purpose of reinstatement, the insured 


warranted that he was in good health and would remain in 
good health for 30 days thereafter. Further conditions of 
the reinstatement were that “the retention by the associa- 
tion of any instalment of assessment paid by or for any 
person after he has become suspended in order to again 
make him a member shall not constitute a waiver... or 
an estoppel upon the association.” However, it was held 
that the unconditional acceptance of premiums accruing 
after the 30-day period operated to estop the association 
from raising the question that the insured did not remain 
in good health during the 30-day period. (Sovereign Camp 
Woodmen of the World v. Heflin, Ga. Supreme Ct.). 

q 500,543. 


Bad Faith of Insurer.—The defense to a suit on a reinstated 


policy was misrepresentations in the application for rein 
statement. It was held that plaintiff was entitled to a re- 
covery since the policy provided that all statements made 
by insured, in the absence of fraud, should be deemed rep- 
resentations and not warranties, and that no such statement 
should avoid the policy unless it be contained in a written 
application attached to the policy. However, there was n 

evidence to show that defendant acted in bad faith, and the 
trial court erred in submitting to the jury the question of its 
vexatious refusal to pay. (De Valpine v. New York Life Ins, 
Co., St. Louis (Mo.) Ct. of App.).. . 500,550. 


Consolidation of Cases.—The beneficiary sued the insurer on 


one policy, and the insurer sought a declaratory judgment 
on several different policies against insured’s administrators. 
Since the burden of proof in each of the cases rested upon 
parties standing in different relative positions, it was held 
that it would be impractical to consolidate the cases. (Re- 
liance Life Ins. Co. v. Fancher et al., Ex’rs., U. S. Dist. Ct., 
W. D. Mo.).. .§ 500,548. 


Paragraph (]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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LIFE—Continued 


Proof of Loss.—The policy in suit provided indemnity for loss 
of sight if such loss occurred within 90 days of the accident, 
and if affirmative proof of loss was made within 90 days of 
such loss. Since plaintiff had worked for ten months after 
the accident without noticing any total loss, it was held 
that the jury’s finding for plaintiff on that issue was un- 
warranted, Furthermore, since he gave no notice of injury 
or proof of loss until almost a year after the accident, it 
was held that he was not entitled to a recovery on the 
policy. (MacKay v. Metropolitan Life Ins. Co., N. Y. Ct. of 
App.).. . { 500,539. 


Federal Jurisdiction.—Plaintiff sought to recover monthly pay- 
ments aggregating $1,100 under two $7,000 insurance poli- 
cies issued on the life of her husband. When defendant 
attempted to remove the case to the federal court, the issue 
presented was whether the requisite jurisdictional amount 
was involved. Stating that the test of removability is 
whether or not the action could have been originally brought 
in the federal court, the court sustained the plaintiff’s mo- 
tion to remand. (Moon v. Pacific Mutual Life Ins. Co., U. S 
Dist. Ct., S. D. W. Va.). . .{ 500,537. 


% AUTOMOBILE 


Policy Coverage.—A policy covering the use of a truck in 
connection with the assured’s business does not apply to a 
loss occurring when the truck was being used by an em- 
ployee of the assured on personal business, regardless of 
the omnibus clause extending the coverage to any person 
using the truck with the consent of the named assured. 
(Gudbrandsen v. Pelto, Minn, Supreme Ct.).. . ff 701,310. 


Insurance Contract Construed.—Insurance contract entered 
into between plaintiff and two corporate defendants, whereby 
the former was insured against loss by reason of personal 
injuries or property damage arising from the use and oper- 
ation of his automobile, construed. (Gottlieb v. American 
Automobile Ins. Co., Md. Ct. App.).. .§ 701,303. 


Private Crossing.—The owner of a piece of land through which 
a railroad right of way was established by eminent domain, 
was allowed to use the crossing on an adjoining piece of 
land but was a bare licensee to whom the railroad owed no 
duty other than that of refraining from wilful miscondyct. 
(Cooley, Adm’x v. Boston & Maine R. R., Mass. Supreme Jud. 
Ct.).. .§ 701,304. 


Ownership of Car.—Where plaintiffs established that the car 
which crashed head-on into their car bore defendant’s busi- 
ness name, that it was driven by defendant’s employee and 
that the registration plates had been issued to defendant, 
defendant’s rebuttal testimony being believed to be false, 
the question as to ownership of the car was properly left 
to the jury. (Alfandre v. Bream, Pa. Superior Ct.) 

q 701,313. 


Left Turn at Intersection.—Plaintiff approached an intersection 
from the east and after reaching the middle thereof turned 
to the left to go south. She did not see defendant’s car 
which came from the west and collided with her car before 
she cleared the intersection. The court holds that defendant 
had the right of way and that plaintiff was negligent, and 
that her negligence was a proximate cause of the collision 
barring her recovery, (Carlin v. Haas, Conn, Supreme Ct. 


Err.).. .¥ 701,321. 


ollapse of Bridge.—In an action by a township against the 
owner and operator of a heavy truck and trailer which 
caused a wooden bridge to collapse under its weight, the 
court holds that the questions as to the township’s contribu- 
tory negligence and the duty owed plaintiff by defendants 
should have gone to the jury. (Township of Livingston v. 
Parkhurst, N. J. Supreme Ct.).. .{ 701,323. 


Gross Negligence.—The temporary inattention of the driver 
of a car does not constitute gross negligence where he had 
turned to see why a guest passenger in the back seat had 
screamed. (Beaton v. Dawson, Mass. Supreme Jud. Ct.).. 

{ 701,302. 


Boys on Roller Skates.—Where the evidence indicated that the 
minor plaintiff had been hitching on the back of a wagon 
and dashed out in front of defendants’ truck, judgment for 
plaintiff was reversed. (Martucci v. Eskay Coal & Fuel Corp., 
N. Y. App. Div., 2nd Dept.).. . 701,305. 


Law of State Where Accident Happened.—Where the accident 
out of which the litigation arose occurred in a state other 
than that of the forum and the laws of that other state con- 
trol, such laws must be pleaded to be relied upon, but it is 
not necessary that they be pleaded in haec verba. (Long, 
Adwm’r v. Carolina Baking Co., S. C. Supreme Ct.).. .{ 701,307. 


U-Turn Without Warning.—Owner and driver of truck held 
liable for injuries to passenger and to car which resulted 
when the car collided with the truck, which it had been fol- 
lowing down the street, when the truck, without warning, 
started to make a U-turn in the street. (Gorman v. Piszynskt, 
Ill. App. Ct., lst Dist.) ... {| 701,320. 


Crossing in Front of Train—Where a motorist crosses a rail- 
road track in front of an approaching train, when, had he 
used the slightest care, he could have discovered the train 
and avoided the accident, his conduct amounts to gross 
negligence. (Wannamaker v. Southern Railway Co., S. C. 
Supreme Ct.).. .§ 701,308. 


Bad Turn in Road.—Driver of car held negligent as a matter 
of law where he drove his car, during night time when snow 
was falling, at a speed of from 35 to 40 miles an hour after 
being warned that the road contained bad turns and after 
his passenger, who was familiar with the road, had re- 
quested that she be allowed to drive. (Wenger v. Velie, 
Minn. Supreme Ct.).. . ff 701,309. 


Passenger on Bus.—In an action by a passenger on a bus for 
injuries sustained when the bus left the road and went into 
a ditch, the court reviews the instructions given relative to 
speed, carrier’s duty, unavoidable accident and amount of 
damages and affirms the judgment entered for plaintiff. 
(Missouri Pacific Transportation Co. v. O’Neal, U.S. C. C. A., 
8th C.).. .§ 701,324. 


Pedestrian Crossing Street.—Plaintiff was hit by defendant’s 
cab which made a left turn onto the street she was crossing. 
She was standing near the middle of the street waiting for 
two approaching cars to pass before she continued to cross. 
The court holds that the questions as to the negligence of 
plaintiff and the cab driver should have gone to the jury 
and the order entering nonsuit is erroneous. (Sokoloski v. 
Breen, R. I. Supreme Ct.).. .§/ 701,317. 


Action for Wrongful Death.—Plaintiff is held to be entitled 
to a presumption that the deceased was in the exercise of 
due care for his safety where there is no contradicting 
evidence on such issue. A judgment for plaintiff is re- 
versed and a new trial ordered because of the insufficiency 
of the evidence relative to damages. (Silvia v. Caizzi, R. I. 
Supreme Ct.)...f 701,318. 


Plea of Privilege Denied.— Where two defendants are sued in 
the county where one resides, that court has jurisdiction 
of the action and a plea of privilege filed by the other de- 
fendant was properly denied. (Buckner v. Colwell, Tex. Ct. 
Civ. App.)...¥ 701,319. 


Inadequate Damages.—It is error to refuse plaintiff a new 
trial where it appears that the damages awarded were 
grossly inadequate on a provisional order that if defendant 
agrees to pay an increased amount, such new trial will not 


be allowed. (Lemon v. Campbell, Pa. Superior Ct.) 
q 701,312. 
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AUTOMOBILE—Continued 


Street Giving Way.—Municipality held liable to plaintiff for 
injuries sustained when the car in which he was riding slid 
down an embankment and turned over when the street gave 
way underneath. (Wensel v. Township of North Versailles, 
Pa. Superior Ct.) q 701,316. 


Venue of Action.—Where an action against a truck and the 
owner thereof was instituted in the county where the acci- 
dent occurred, the action in rem against the truck may be 
tried in that county, although the defendant owner is al- 
lowed a change of venue as to the action im personam. 
(Ackerman v. One Mack Truck and Trailer, S. C. Supreme 
Ct.) .. .§ 701,306. 


Railroad Crossing Collision.—Where plaintiff looked to his 
right when his truck was stopped some twenty-five feet 
from the tracks and then kept his eyes toward the left as 
he crossed the tracks, not looking again to the right, he was 
held guilty of contributory negligence and could not re- 
cover for injuries sustained when a train approaching from 
the right hit his truck. (Engleka v. Baltimore & Ohio R. R. 
Co., Pa. Superior Ct.)...{ 701,315. 


Damage to Truck.—The owner of a truck which was being 


operated by an agent at the time it was damaged was held 
to be a bailor thereof with a reversionary interest, and was 
allowed to recover against a third party for damage caused 
through the negligence of such third party’s employee, 
(Wicklund v. North Star Timber Co., Minn, Supreme Ct.).. 
q 701,311. 


Recovery for Wrongful Death—The common law rule that 


no recovery lies for the wrongful death of a human being 
is applied to deny plaintiff damages for the death of his 
minor son alleged to have been killed through the negligent 
operation of a motor vehicle by defendant. (Lucier v. Hittle- 
man, Conn, Supreme Ct. Err.).. . | 701,322. 


Truck Parked at Angle.—Parking a truck at an angle to a curb 


so as to obstruct the passage of street cars constitutes such 

negligence as will preclude recovery by the driver thereof 

for injuries sustained when a street car hits the rear of the 

truck. (Metz v. Pittsburgh Railways Co., Pa. Superior Ct.) 
q 701,314. 
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